Published to promote voluntary compliance of pharmacy and drug law.

Attorney General Opinion 2008-166

The Arkansas State Board of Pharmacy requested an Attorney Gen-
eral’s Opinion from Arkansas Attorney General Dustin McDaniel asking
whether or not doctors of oriental medicine had the authority to prescribe,
possess, and/or administer prescription legend drugs in Arkansas. The

Attorney General’s Opinion was released on December 12, 2008. The

abstract for this opinion is below. To read this opinion in its entirety, you

may go to the following link www.arkansasag.gov/opinions/ and enter

2008-166 into the box beside the Feld “Retrieve an opinion by number.”

If you do not include both forward slashes on the Web site address it will

not pull up, and if you do not include the dash in the opinion number it

will not pull up the opinion. You may also view this opinion directly at
http://ag.arkansas.gov/opinions/docs/2008-166.pdf or you can perform

an Internet search of “Arkansas Attorney General’s Opinion 2008-166"

to find it as well.

Abstract for Arkansas Attorney General Opinion

2008-166

Q1. Does the definition of “related techniques” in A.C.A.
17-202-102(6) or any other section of the Arkansas Acupuncture
Practice Act (“Act”) authorize licensees of the Arkansas State
Board of Acupuncture and Related Techniques (“Board”) to
prescribe legend drugs for their patients?

Q2. If licensees of the Board do not have authority under Arkan-
sas law to prescribe legend drugs for their patients, do the
provisions of A.C.A. 17-92-101 (16)(A)(i)(@), 20-64-506(a)
and Board of Pharmacy Regulation 08-00-0004 also prohibit
Board licensees from wholesale purchases of legend drugs for
in-offce use?

Q3. Does the “Scope of Practice” described in Title I(B) of the
Rules and Regulations of the Board authorize Board licensees
to prescribe or purchase legend drugs?

Q4. Ifthe Actdoes notexpressly authorize its licensees to prescribe
or purchase legend drugs, may the Board promulgate a rule
authorizing or permitting its licensees to prescribe or purchase
legend drugs?

Q5. If licensees of the Board do have authority under Arkansas
law to prescribe legend drugs for patients and for in-offce
administration, are they also authorized to prescribe controlled
substances, as defned by Arkansas Uniform Controlled Sub-
stances Act, A.C.A. 5-64-101, et seq., and federal law Title 21
U.S.C. Sec. 800, et seq., Title 21 C.F.R. Part 1300, et seq.?
Response: In response to your frst question, in my opinion,

the Act probably does not authorize licensees of the Arkansas
State Board of Acupuncture and Related Techniques (licensees)
to prescribe legend drugs for their patients. In response to your
second question, | do not believe that the provisions cited apply
directly to licensees. In response to your third question, it ap-
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pears that the cited regulations purport to authorize licensees to
prescribe and/or administer certain listed types of medication,
regardless of whether those medications qualify as legend drugs.
In response to your fourth question, it should Frst be noted that
whether the Act expressly authorizes the activities described is
not dispositive, as the legislature may properly delegate some
authority to the board. However, based on the statutory language,
it is my opinion that the Act probably does not contemplate either
the ability to prescribe legend drugs or the ability to purchase
legend drugs for in-offce administration. For this reason, it is my
opinion that the regulations which allow licensees to engage in
such activities could be found ultra vires of the Act. In response
to your Ffth question, in light of my responses to questions one
(1) and four (4), it is my opinion that licensees are not authorized
to prescribe or administer controlled substances.

Technician and Business Permit Renewals

As a last reminder, the Arkansas State Board of Pharmacy sent out
permit renewals for pharmacy technicians, charitable clinic pharma-
cies, institutional pharmacies, wholesale distributors, List 1 chemical
distributors, hospital pharmacies, nursing home consultants, and durable
medical equipment permits in October 2008. Charitable clinic permits
and institutional permits cannot be renewed via the Internet but all others
may be renewed through our Web site. It should be noted that if these
permits were not renewed, they expired on December 31, 2008. The
Arkansas State Board of Pharmacy allows a grace period until March
31 on permits. However, there is a $20 penalty on permit renewal if not
renewed by February 1, a $40 penalty if not before March 1, and if a
permit is not renewed by April 1 then the permit is void. This means that
in order to get a technician permit again, an individual must apply for
reinstatement and undergo a criminal background check that includes
fngerprinting and payment of reinstatement fees. \We would strongly
encourage you to use our Web site to renew permits via the Internet as
it will speed up the renewal process for you and it will also reduce the
turn around time to receive a new permit. This is also the only way that
we can accept credit card payments for renewal of these permits.

Arkansas Drug Information Center

The Arkansas Drug Information Center is a University of Arkansas
for Medical Sciences (UAMS) College of Pharmacy service component
that is available to Arkansas health care professionals. The center is open
Monday through Friday from 8:30 am to 5 pm. The primary function of
the center is to receive and answer drug information questions of all
types. To locate the needed information, the staff members and senior
pharmacy students utilize the extensive printand online drug and medical
information resources available in the center and in the UAMS Library,
as well as other resources such as drug companies and Food and Drug
Administration. The toll-free telephone number is 888/228-1233 and
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the Little Rock local number is 686-5072. These phone numbers are not
advertised to the general public, but pharmacists are welcome to provide
the phone number to individual patients who have a drug information
question (other than a medication identifcation question).

Medication identifcation (pill ID) questions: The Arkansas Drug Infor-
mation Center and the Arkansas Poison Control Center (1-800/376-4766,
available 24 hours per day) provide a medication identifcation service
to Arkansas health care professionals, members of law enforcement, and
school offcials. If amember of the general public calls either center with
apill ID question, the caller will be informed that the center must receive
such a request from a health care professional.

From DEA Diversion Control Q & A

Following a number of questions and the article from our last Newslet-
ters the Board is including a copy of Drug Enforcement Administration’s
(DEA) Offce of Diversion Control, General Questions and Answers.
This list has been updated since our last Newsletter was sent for publi-
cation and comments from the Arkansas State Board of Pharmacy are
included below.
Question: Isit permissible to dispense a prescription for a quantity
less than the face amount prescribed resulting in the
actual number of dispensings being greater than the
number of refills indicated on the prescription?
Yes. Partial reflls of Schedule 111 and 1V controlled substance
prescriptions are permissible under federal regulations
provided that each partial Flling is dispensed and recorded
in the same manner as a reflling (ie, date reflled, amount
dispensed, initials of dispensing pharmacist, etc.), the total
quantity dispensed in all partial llings does not exceed the
total quantity prescribed and no dispensing occurs after six
months past the date of issue.
Question: What changes may a pharmacist make to a prescrip-
tion written for a controlled substance in Schedules III
through V?
The pharmacist may add or change the patient’s address
upon verifcation. The pharmacist may add or change the
dosage form, drug strength, drug quantity, directions for
use, or issue date only after consultation with and agreement
of the prescribing practitioner. Such consultations and cor-
responding changes should be noted by the pharmacist on
the prescription. Pharmacists and practitioners must comply
with any state/local laws, regulations, or policies prohibiting
any of these changes to controlled substance prescriptions.
The pharmacist is never permitted to make changes to the
patient’s name, controlled substance prescribed (except
for generic substitution permitted by state law), or the pre-
scriber’s signature.

Answer:

Answer:

Question: What changes may a pharmacist make to a prescription
written for a controlled substance in Schedule I1?
On November 19, 2007, DEA published in the Federal
Register (FR) the Final Rule entitled Issuance of Multiple
Prescriptions for Schedule 11 Controlled Substances (72 FR
64921). In the preamble to that Rule, DEA stated that “the
essential elements of the [Schedule 11] prescription written by
the practitioner (such as the name of the controlled substance,
strength, dosage form, and quantity prescribed) . . . may not
be modifed orally.”
The instructions contained in the rule’s preamble are in op-
position to DEA’s previous policy, which permitted the same
changes a pharmacist may make to Schedules 111 through
V controlled substance prescriptions after oral consultation
with the prescriber. DEA recognizes the resultant confu-
sion regarding this confict and plans to resolve this matter
through a future rulemaking. Until that time, pharmacists are
instructed to adhere to state regulations or policy regarding
those changes that a pharmacist may make to a Schedule 11
prescription after oral consultation with the prescriber.
Arkansas State Board of Pharmacy Reflection on the above state-
ment and answer: The Arkansas State Board of Pharmacy continues to
allow the changes to a Schedule 11 prescription as had been previously
published in this Newsletter after consultation with the prescribing physi-
cian including: the pharmacist is permitted to add or change the dosage
form, drug strength, drug quantity, directions for use, and issue date. The
pharmacist is permitted to make information additions that are provided
by the patient or bearer, such as the patient’s address, and such additions
should be verifed. The pharmacist is never permitted to make changes
to the patient’s name, controlled substance prescribed (except for generic
substitution permitted by state law), or the prescriber’s signature.

Answer:

Arkansas Pharmacy Support Group Help Line
870/636-0923
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