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STATE OF ARKANSAS 
DEPARTMENT OF FINANCE & ADMINISTRATION 

OFFICE OF HEARINGS & APPEALS 
ADMINISTRATIVE DECISION 

 

IN THE MATTER OF   INDIVIDUAL INCOME TAX  
 ASSESSMENT  

(ACCT. NO.:                 LETTER ID.:  
      
DOCKET NO.: 17-045 (2015)   ( )1 
 

TODD EVANS, ADMINISTRATIVE LAW JUDGE 
APPEARANCES 

  

This case is before the Office of Hearings and Appeals upon a written protest 

received August 8, 2016 from , the Taxpayers.  The Taxpayers 

protested an assessment issued by the Department of Finance and Administration 

(“Department”). 

This matter was originally scheduled for an in person hearing. The Taxpayers 

filed their Answers to Information Request on August 18, 2016. In their Answers, the 

Taxpayer requested that the matter be considered upon written documents.  A briefing 

schedule was approved for the parties on August 19, 2016.  The Department was 

represented by Jeffrey Weber, Attorney at Law, Office of Revenue Legal Counsel 

(“Department’s Representative”).  The Department’s Opening Brief was filed on 

September 2, 2016.  The Taxpayers did not file a Response Brief.  This matter was 

submitted for decision on November 3, 2016.  

ISSUE 

                                                           
1 This total represents was provided as May 16, 2016 and represents  (tax),  (failure 
to pay penalty), and  (interest).   
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 Whether the assessment issued against the Taxpayers should be sustained?  Yes, 

in part. 

FINDINGS OF FACT/CONTENTIONS OF THE PARTIES 

  The Department’s Opening Brief provides the relevant facts in this 

matter, stating as follows: 

When the Taxpayers submitted their joint 2015 individual income tax 
return, they claimed a credit for their son.  who lives with them 
and who apparently relies on the Taxpayers for 100 percent of his support. 
 
The Taxpayers subsequently received a letter informing them that the 
credit had been denied because they had not included with the return a 
Certificate for Individuals with Developmental Disabilities. See Exhibit 1. 
They also received a Notice of Proposed assessment informing them that 
they owed , in tax, penalty, and interest. See Exhibit 2. 
 
The Taxpayers then submitted the certificate which showed that  

 did suffer from a developmental disability and that the original 
diagnosis occurred in 2012. See Exhibit 3.2  
 
The credit was nevertheless denied again because the diagnosis did not 
occur prior to  twenty-second birthday as required by Arkansas law.  

 confirmed that  is currently 33 years old.  The Taxpayers 
have provided no evidence that the disability originated before  turned 
22 years old. 

 
 In their Answers to Information Request and Protest, the Taxpayers stated 

that: (1) their return was completed by the AARP Tax Foundation and the 

Taxpayers were personally unaware of the requirements for the tax credit; (2) all 

available documentation has been provided to the Department; and (3) the credit 

should be granted based on the provided documentation. In the Department’s 

Opening Brief, the Department’s Representative argued that the tax credit for 

                                                           
2 This document is a Certificate for Individuals with Developmental Disabilities and is signed by 

 on April 18, 2016. The document further provides that the Taxpayers’ son 
was first diagnosed with epilepsy in January 2012. 
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support of a child with a developmental disability is only available if the disability 

originates before the child’s twenty-second birthday. 

CONCLUSIONS OF LAW 

Standard of Proof 

Ark. Code Ann. § 26-18-313(c) (Supp. 2015) provides, in pertinent part, as 

follows: 

The burden of proof applied to matters of fact and evidence, whether 
placed on the taxpayer or the state in controversies regarding the 
application of a state tax law shall be by preponderance of the evidence. 
 
A preponderance of the evidence means the greater weight of the evidence.  

Chandler v. Baker, 16 Ark. App. 253, 700 S.W.2d 378 (1985).  In Edmisten v. Bull 

Shoals Landing, 2014 Ark. 89, at 12-13, 432 S.W.3d 25, 33, the Arkansas 

Supreme Court explained: 

 
A preponderance of the evidence is “not necessarily established by the 
greater number of witnesses testifying to a fact but by evidence that has 
the most convincing force; superior evidentiary weight that, though not 
sufficient to free the mind wholly from all reasonable doubt, is still 
sufficient to incline a fair and impartial mind to one side of the issue 
rather than the other. 
 
The Department bears the burden of proving that the tax law applies to an 

item or service sought to be taxed, and a taxpayer bears the burden of proving 

entitlement to a tax exemption, deduction, or credit. Ark. Code Ann. § 26-18-

313(d) (Supp. 2015). Statutes imposing a tax or providing a tax exemption, 

deduction, or credit must be reasonably and strictly construed in limitation of 

their application, giving the words their plain and ordinary meaning. Ark. Code 

Ann. § 26-18-313(a), (b), and (e) (Supp. 2015).  If a well-founded doubt exists 
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with respect to the application of a statute imposing a tax or providing a tax 

exemption, deduction, or credit, the doubt must be resolved against the 

application of the tax, exemption, deduction, or credit. Ark. Code Ann. § 26-18-

313(f)(2) (Supp. 2015). 

Legal Analysis 

Ark. Code Ann. § 26-51-201 (Supp. 2015) imposes the Arkansas individual 

income tax upon, and with respect to, the entire income of every resident, 

individual, trust, or estate. The tax is levied, collected, and paid annually upon 

the entire net income of the individual. Ark. Code Ann. § 26-51-503 (Repl. 2012) 

provides a tax credit for any taxpayer “who is maintaining, supporting, and caring 

for an individual with a diagnosis of a developmental disability in the 

taxpayer's home [Emphasis Supplied] . . . .” In addition to other requirements, 

that code section requires that the disability “[o]riginates before the person 

reaches twenty-two (22) years of age.” Ark. Code Ann. § 26-51-503(c)(1)(B) (Repl. 

2012). The American Heritage College Dictionary (Third Edition) defines 

“originate” to mean “to come into being; start.” American Heritage College 

Dictionary 963 (3rd ed. 1997). 

As stated above, taxpayers bear the burden of proving entitlement to a tax 

credit. At this stage in the administrative process, the Taxpayers have not shown 

that their son’s disability started before he reached twenty-two (22) years of age. 

Consequently, the tax credit must be denied at this time and the Department’s 

assessment of tax must be sustained.  
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The failure to pay penalty, Ark. Code Ann. § 26-18-208(2)(B) (Repl. 2012) 

provides as follows: 

In case of failure to pay the amount shown as tax on any individual income 
tax return required to be filed, on or before the date prescribed for 
payment of the tax, unless it is shown that the failure to pay is due to 
reasonable cause and not to willful neglect, there shall be added to the 
amount shown as tax on the return one percent (1%) of the amount of the 
tax if the failure is for not more than one (1) month, with an additional one 
percent (1%) for each additional month or fraction of a month during 
which the failure continues, not to exceed thirty-five percent (35%) in the 
aggregate . . . . 

 
Neither the Taxpayers’ nor the Department’s filings in this matter specifically 

discussed the assessment of the Failure to Pay Penalty. The evidence, however, 

shows that the Taxpayers’ return was completed by the AARP Tax Foundation 

and the Taxpayers relied upon that entity’s expertise when the tax credit was 

originally claimed. This reliance provides evidence of a reasonable cause for the 

incorrect claim of the relevant tax credit on the original tax return. The 

Department has not proven that the failure to pay penalty should have been 

assessed in this matter. Consequently, the assessment of the failure to pay 

penalty is not sustained. 

 Interest must be assessed on tax delinquencies for use of the state’s tax 

dollars. Ark. Code Ann. § 26-18-508 (Repl. 2012). 

DECISION AND ORDER 

The assessment is sustained after the removal of the failure to pay penalty.  

The file is to be returned to the appropriate section of the Department for further 

proceedings in accordance with this Administrative Decision and applicable law.  

Pursuant to Ark. Code Ann. § 26-18-405 (Supp. 2015), unless the Taxpayers 
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request in writing within twenty (20) days of the mailing of this decision that the 

Commissioner of Revenues revise the decision of the Administrative Law Judge, 

this Administrative Decision shall be effective and become the action of the 

agency.  The revision request may be mailed to the Assistant Commissioner of 

Revenues, P.O. Box 1272, Rm. 2440, Little Rock, Arkansas 72203.  The 

Commissioner of Revenues, within twenty (20) days of the mailing of this 

Administrative Decision, may revise the decision regardless of whether the 

Taxpayers have requested a revision.  The Taxpayers may seek relief from the 

final decision of the Administrative Law Judge or the Commissioner of Revenues 

on a final assessment by following the procedure set forth in Ark. Code Ann. § 26-

18-406 (Supp. 2015). 

           

DATED: November 15, 2016 




