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Re: Arkansas Individual Income Tax and Arkansas Corporation Income Tax 

 Intergovernmental Tax Immunity 

 Opinion Number 20181218 

 

Dear  

 

Your request for a letter opinion has been referred to me for a response. In your correspondence, 

you state as follows: 

 

The Arkansas Development Finance Authority (“ADFA”) has entered into the 

Program Administration and Servicing Agreement of October 1, 2018 (the 

“Agreement”), with  

under which  will service mortgage loans under ADFA’s Single 

Family Housing Continuous Lending Mortgage Backed Securities Program (the 

“Program”). A copy of this Agreement is attached as Exhibit A.  

 

The  is a public corporation and instrumentality of the State of 

. It serves an analogous role to ADFA in terms of serving the housing 

needs of low- and moderate-income residents by creating housing opportunities 

through the affordable financing of single- and multifamily housing. Both the 

 and ADFA are recognized by the Federal Deposit Insurance 

Corporation (“FDIC”) as state housing finance agencies. See FDIC Affordable 

Mortgage Lending Guide, Part II: State Housing Finance Agencies (rev. Jus. 1, 

2017) (relevant excerpts attached as Exhibit B).  

 

The  was incorporated in 1980 as a nonprofit public corporation 

pursuant to Act  of the  Legislature. Copies of its Articles of 

Incorporation and Bylaws are attached as Exhibit C and Exhibit D, respectively.  

 

The  is governed by the provisions of  Code section 

 et seq. (codifying Act  with subsequent amendments). It is a “public 

corporation and instrumentality of the state.” ; see also 

 Bylaws art. I, § 1. The purpose of the  is to increase 

the supply of affordable financing for safe and sanitary multifamily and single-

family housing for persons of low and moderate income. See 
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. It is governed by a board whose voting members are appointed by the Governor 

of , the Lieutenant Governor, and the Speaker of the House.  

. The board’s meetings are open to the public. . 

It is also subject to regular audits by the  

 , et. seq. Its mortgage loan servicing 

operations are audited regularly by Fannie Mae, Ginnie Mae, and Freddie Mac.  

Among the  powers is the power to “contract with mortgage 

lenders for the origination of, or the servicing, of mortgage loans to be made by 

such mortgage lenders and the servicing of the mortgages securing such mortgage 

loans…” . Pursuant to this authority the  

has a mortgage loan servicing department which does business under the 

tradename , which is both a federal and a state registered tradename 

(https:// ). As explained in the About Us page on the  

website (copy attached as Exhibit E):  

 

Consolidations in the banking industry in late 2004 threatened to 

move the servicing of  home loans to offices outside 

.  Board of Directors saw an opportunity to create 

an avenue with which to serve the state’s homebuyers and ensure 

their mortgage servicing stayed within the state, while also 

preserving jobs for  citizens.  

 

That avenue was  servicing department, now known as 

. On ,  opened with 

 loans worth .  is now the largest 

mortgage loan servicer located in . In addition to the loans 

funded by ,  services loans for housing 

finance agencies in Arkansas, , ,  

 and  as well as community banks in .  

We service many different types of mortgages including FHA, VA, 

Rural Development, conventional uninsured and conventional 

insured loans. In addition,  services second 

mortgages, fully amortizing as well as deferred.  

 

 will service ADFA mortgage loans under the Agreement. As 

provided in the Agreement, ADFA “intends to assist Eligible Persons and 

Families to afford the costs of acquiring and owning decent, safe and sanitary 

housing….” See Agreement at 1 (third recital clause). The mortgage loan 

servicing provided by the  will help ADFA work toward that goal. 

The scope of activities for the  under the Agreement is the 

following:  

 

a) Servicing activities include collecting monthly payments, administering 

tax and insurance escrows, maintaining records of payments received and 

amounts due, sending payment coupon books (or electronic reminders) to 

homeowners, and remitting principal and interest to the investors (owners) 

of mortgage-backed securities formed by the mortgage loans.  
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b) The residential mortgage loans to be serviced will be secured by property 

located within Arkansas.  

 

c) The  will not originate any residential mortgage loans. The 

 will purchase residential mortgage loans that have been 

originated by approved lenders participating in ADFA’s single-family 

residential mortgage programs.  

 

d) If a loan becomes delinquent, the  will perform default 

administration activities in conformance with investor and insurer 

guidelines, including contacting borrower(s) by mail, electronic mail, and 

by telephone, in an effort to remedy the delinquency.  

 

e) The  will assemble pools of single-family mortgage loans in 

accordance with existing Fannie Mae, Ginnie Mae, or Freddie Mac 

purchase contracts and guides and will arrange for the sale of those pools 

to Fannie Mae, Ginnie Mae, and Freddie Mac in order to support Fannie 

Mae Certificates, Ginnie Mae, and Freddie Mac Certificates. The  

 will engage a registered broker/dealer designated by ADFA to effect 

delivery of these certificates.  

The  will not have any offices or employees located in Arkansas 

and will not own any property in Arkansas, real or personal, except temporary 

ownership of foreclosed properties in Arkansas as the result of a credit bid in 

foreclosure, prior to conveyance to HUD or a third-party purchaser.  

 

The  revenue from residential mortgage loan servicing activities 

in Arkansas will be a monthly servicing fee (a percentage of the loan payment 

amount) and certain ancillary fees, such as late fees and the charges for faxed 

copies of documents. The  income will be generated by fees 

received for services performed under the servicing agreement. The  

 will not purchase or sell ADFA’s mortgage loans in order to recognize a 

gain or loss from such transactions.  

 

For federal income tax purposes, the  is exempt as a governmental 

instrumentality under Internal Revenue Code section 115.  

 

The  has qualified to transact business in Arkansas as a foreign 

nonprofit corporation.  

 

Enclosed with your letter is a copy of the Agreement between the Arkansas Developmental 

Finance Authority and your client. Also enclosed with your letter are copies of the Articles of 

Incorporation and Bylaws of your client. 
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RESPONSE 

 

Based on the narrow set of facts you have provided, I have reached three principal conclusions: 

(1) your client’s activities within the state of Arkansas would ordinarily be subject to the 

Arkansas Income Tax Act of 1929 (the “Arkansas Income Tax”), (2) your client has established 

nexus in this state for income-tax purposes, and (3) under the constitutional doctrine of 

intergovernmental tax immunity, as extended by the Arkansas Supreme Court, the State of 

Arkansas may not impose a tax upon the  

that it would not impose on the Arkansas Development Finance Authority (“ADFA”). 

 

1. Application of the Arkansas Income Tax 

 

First, I address whether your client engages in activities that ordinarily would be subject to the 

Arkansas Income Tax and apportioned to Arkansas the Uniform Division of Income for Tax 

Purposes Act (“UDITPA”). Your letter argues that “[t]he  should not be 

considered a taxable ‘corporation’ subject to Arkansas income tax because it is a state 

instrumentality.” In support of your argument, your letter further states that the statutory 

definition of “corporation” is “defined openly” and it “may be interpreted to exclude a public 

corporation that is a state instrumentality.” Further, your letter asserts that your client “does not 

have ‘(ii) an objective to carry on business and divide the gains therefrom,’ nor does it have ‘(vi) 

free transferability of interests.’” However, the documents you have provided establish that your 

client more nearly resembles a corporation than a partnership or trust, and thus your client should 

be treated as a corporation for Arkansas Income Tax Purposes. 

 

The Arkansas Income Tax is levied upon the entire income of every resident, individual, trust, or 

estate. Ark. Code Ann. § 26-51-201(a) (Supp. 2017). The tax is also levied upon the entire net 

income from every business, trade, or occupation carried on in this state by individuals, 

corporations, partnerships, trusts, or estates not residents of the State of Arkansas. Ark. Code 

Ann. § 26-51-202(a) (Repl. 2012). A corporation is defined broadly to include a joint-stock 

company or association. Ark. Code Ann. § 26-51-102(1) (Repl. 2012). The term refers to an 

organization whose characteristics require it to be classified for purposes of taxation as a 

corporation rather than as another type of organization such as a partnership or a trust. 

Comprehensive Corporation Income Tax Rule 1.26-51-102(5). There are a number of 

characteristics ordinarily found in a corporation which, when taken together, distinguish it from 

other organizations. These are: (i) associates, (ii) an objective to carry on business and divide the 

gains therefrom, (iii) continuity of life, (iv) centralization of management, (v) liability for 

corporate debts limited to corporate property, and (vi) free transferability of interests. Id. This 

rule does not limit the definition of “corporation” to rigid elements, but instead sets forth factors 

and characteristics to consider on a case-by-case basis. Neither statute nor rule requires that an 

entity to possess every characteristic ordinarily found in a corporation for that entity to be treated 

as a corporation. Instead, an organization will be treated as a corporation if the corporate 

characteristics are such that the organization more nearly resembles a corporation than a 

partnership or trust. Id.  

 

Based on the facts you provide, the characteristics of the  more nearly resemble a 

corporation than a partnership or trust. The  certainly has associates, an objective 

to carry on business, and liability for corporate debts limited to corporate property. The fact that 
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it does not distribute dividends to shareholders or permit free transferability of ownership 

interests does not outweigh the factors that make the entity more nearly resemble a corporation 

than a partnership or trust. 

 

Finally, because  does business both inside and outside of Arkansas, the extent to 

which it would ordinarily be liable for income tax depends on whether it earns business income 

that must be apportioned to Arkansas under UDITPA to the State of Arkansas. All business 

income of the taxpayer shall be apportioned to Arkansas by use of the default apportionment 

formula set forth in UDITPA. Ark. Code Ann. § 26-51-701(a) (Repl. 2012); Comprehensive 

Individual Income Tax Rules 1.26-51-709.1 

 

As I explain below, the UDITPA apportionment formula, and its definitions, are essential to the 

analysis of determining whether an out-of-state entity is subject to tax. Under the current 

apportionment formula and under the apportionment formula as amended by Act 822 of 2019,2 

all business income shall be apportioned to this state by multiplying the income by a fraction, the 

numerator of which under either formula includes a “sales factor.” Ark. Code Ann. § 26-51-715 

(Repl. 2012). The sales factor is a fraction, the numerator of which is the total sales of the 

taxpayer in this state during the tax period, and the denominator of which is the total sales of the 

taxpayer everywhere during the tax period. Id. “Business income” means income arising from 

transactions and activity in the regular course of the taxpayer's trade or business and includes 

income from tangible and intangible property if the acquisition, management, and disposition of 

the property constitute integral parts of the taxpayer's regular trade or business operations. Ark. 

Code Ann. § 26-51-701(a) (Repl. 2012). Under either apportionment formula, “sales” means all 

gross receipts derived by the taxpayer from transactions and activities in the regular course of its 

trade or business. Comprehensive Corporation Income Tax Rules 1.26-51-715.  

 

The gross receipts from transactions other than sales of tangible personal property are attributed 

to Arkansas if the income producing activity is performed both inside and outside of Arkansas, in 

which event the portion of income reportable to Arkansas shall be the percentage that is used in 

the formula for apportioning income to Arkansas during the year of the sale. Ark. Code Ann. § 

26-51-717(b) (Repl. 2012); Comprehensive Corporation Income Tax Rule 1.26-51-717. 

“Income-producing activity” includes, but is not limited to, the rendering of personal services by 

employees or the utilization of tangible and intangible property by the taxpayer in performing a 

service. Id. 

 

Under the Agreement between your client and ADFA, your client receives income that arises 

from transactions and activities in the regular course of its regular trade or business, and those 

transactions and activities include the acquisition, management, and disposition of property. 

These transactions and activities include “collecting monthly payments, administering tax and 

 
1 However, if the default allocation and apportionment provisions do not fairly represent the 

extent of  business activity in this state, the Department may require, in respect 

to all or any part of its business activity, the employment of any other method to effectuate an 

equitable allocation and apportionment of its income. Ark. Code Ann. § 26-51-718(d) (Repl. 

2012). 
2 Section 10 of Act 822 of 2019, which changes the default apportionment formula, will take 

effect for tax years beginning on or after January 1, 2021. 
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insurance escrows, maintaining records of payments received and amounts due, sending payment 

coupon books (or electronic reminders) to homeowners, and remitting principal and interest to 

the investors (owners) of mortgage-backed securities formed by the mortgage loans” and “the 

right to effectuate foreclosure or other conversion of the ownership of the property subject to the 

[m]ortgages.” The income that arises out of these transactions and activities constitutes business 

income and is subject to the apportionment formula under UDITPA. Further, the gross receipts 

derived from these transactions and activities set forth in the agreement also constitute “sales” 

for purposes of the current and amended UDITPA apportionment formulas. 

 

Because each of your client’s transactions and activities arise out of real estate in Arkansas, all of 

the gross receipts your client receives under the Agreement arise out of transactions and 

activities that require your client to utilize tangible property in Arkansas in performing a service. 

Therefore, regardless of whether the Agreement requires your client to be physically located in 

the State of Arkansas, all of the gross receipts that arise out of the transactions and activities 

under the Agreement would need to be included in the numerator of the sales factor in the 

apportionment formula. 

 

2. Nexus with the State of Arkansas 

 

Given that  is physically located in , the next question is whether it has 

nexus with the State of Arkansas. For a state to tax income generated in interstate commerce, the 

Due Process Clause of the Fourteenth Amendment imposes two requirements: a minimal 

connection between the interstate activities and the taxing state; and a rational relationship 

between the income attributed to the State and the intrastate values of the enterprise. Mobil Oil 

Corp. v. Commissioner of Taxes of Vermont, 445 U.S. 425 (1980). In furtherance of this 

constitutional principle, the Department has determined by rule that a taxpayer has nexus with 

Arkansas if its business activity in Arkansas goes beyond the mere solicitation of orders for the 

sale of tangible personal property. Comprehensive Corporation Income Tax Rules 2.26-51-702. 

Some activities that go beyond the solicitation of orders include: “[c]ollecting current or 

delinquent accounts, whether directly or by third parties, through assignment or otherwise” and 

“[r]epossessing property.” Comprehensive Corporation Income Tax Rules 8.26-51-702.  

 

Your client’s scope of activities, as identified in your letter and in the Agreement between the 

parties, includes “collecting monthly payments, administering tax and insurance escrows, 

maintaining records of payments received and amounts due, sending payment coupon books (or 

electronic reminders) to homeowners, and remitting principal and interest to the investors 

(owners) of mortgage-backed securities formed by the mortgage loans” and “the right to 

effectuate foreclosure or other conversion of the ownership of the property subject to the 

[m]ortgages.” Each of these activities go beyond the mere solicitation of orders, involve 

collecting current or delinquent accounts related to property in Arkansas, establish a minimal 

connection between its interstate activities and the State of Arkansas, and establish a rational 

relationship between the income attributed to the State of Arkansas and the intrastate values of 

the enterprise. Therefore, these activities establish nexus with the State of Arkansas. 
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3. Constitutional Issues 

 

Finally, your letter states “[t]he doctrine of intergovernmental tax immunity . . . requires not 

imposing Arkansas income tax.” This letter concludes by addressing that contention and other 

constitutional issues regarding the Arkansas Income Tax as applied to your client.  

 

The Supreme Court of the United States held that the State of New Mexico could levy tax upon 

the Mescalera Apache Tribe, which owned and operated a ski resort outside its reservation. 

Mescalero Apache Tribe v. Jones, 411 U.S. 145 (1973). The Court stated that “there has been no 

satisfactory authority for taxing [Native] reservation lands or […] income from activities carried 

on within the boundaries of the reservation,” but also stated “[a]bsent express federal law to the 

contrary, [tribal organizations] going beyond reservation boundaries have generally been held 

subject to non-discriminatory state law otherwise applicable to all citizens of the [s]tate. . . . That 

principle is as relevant to a [s]tate's tax laws as it is to state criminal laws.” Id. However, your 

letter presents material differences from the facts considered in Mescalero Apache Tribe. As 

explained below, the  exercise of income-producing activity is virtually identical 

to that of ADFA, but the Arkansas General Assembly has not subjected ADFA to the Arkansas 

Income Tax. 

 

When the  created the , it was given income-producing power 

“[t]o contract with mortgage lenders for the origination of, or the servicing, of mortgage loans to 

be made by such mortgage lenders and the servicing of the mortgages securing such mortgage 

loans.” . When the State of Arkansas created ADFA, it was given the 

following virtually identical income-producing power: 

 

 (13) To sell mortgages and security interests at public or private sale, to negotiate 

modifications or alterations in mortgage and security interests, to foreclose on any 

mortgage or security interest in default or commence any action to protect or 

enforce any right conferred upon it by any law, mortgage, security agreement, 

contract, or other agreement, 

(14) To collect fees and charges in connection with its loans, bond guaranties, 

commitments, and servicing, including, but not limited to, reimbursement of costs 

of financing as the authority shall determine to be reasonable and as shall be 

approved by the authority; 

(15) To make and execute contracts for the servicing of mortgages acquired by 

the authority pursuant to this chapter and to pay the reasonable value of services 

rendered to the authority pursuant to those contracts; . . . 

(20)(A) To contract, cooperate, or join with any one (1) or more other 

governments or public agencies or with any political subdivisions of the state or 

with the United States to perform any administrative service, activity, or 

undertaking that any such contracting party is authorized by law to perform, 

including the issuance of bonds. . . . 

(38) Collect fees and charges in connection with loans, commitments, and 

servicing, including without limitation the reimbursement of the cost of financing, 

as determined reasonable and approved by the authority; 

 

Ark. Code Ann. § 15-5-207 (Supp. 2017).  
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With regard to ADFA’s exercise of this income-producing activity, the Arkansas General 

Assembly has stated “[a]ll revenues received by the Arkansas Development Finance Authority, 

except revenues derived from appropriations, are specifically declared to be cash funds restricted 

in their use and dedicated and to be used solely as provided in this subchapter and §§ 15-5-101 -- 

15-5-106 and 15-5-301 -- 15-5-316.” Ark. Code Ann. § 15-5-209(a) (Repl. 2016). Further, the 

Arkansas General Assembly has stated, “[n]o moneys of the authority other than moneys 

received by appropriation shall be deposited into the State Treasury.” Id. at (d). This language 

evidences that the Arkansas General Assembly intended for the income received by ADFA to be 

exempt from the Arkansas Income Tax.  

 

Therefore, were Arkansas to impose the Arkansas Income Tax on  income-

producing activity described in the Agreement, it would discriminate against the instrumentality 

of another sovereign state. For this reason, I analyze the facts you have provided under the 

Dormant Commerce Clause and the doctrine of Intergovernmental Tax Immunity. 

 

A. The Dormant Commerce Clause 

 

The Congress shall have power to regulate Commerce among the several states. U.S. Const. art. I 

§ 8, cl. 3. Although the Constitution does not explicitly limit the power of states to regulate 

commerce, the Supreme Court of the United States has interpreted the Commerce Clause as an 

implicit restraint on state authority, even in the absence of a conflicting federal statute. United 

Haulers Assn., Inc. v. Oneida–Herkimer Solid Waste Management Authority, 550 U.S. 330 

(2007). To determine whether a law violates the Dormant Commerce Clause, a court first asks 

whether it discriminates on its face against interstate commerce. Id. A discriminatory law is 

virtually per se invalid. Oregon Waste Systems, Inc. v. Department of Environmental Quality of 

Ore., 511 U.S. 93 (1994). 

 

As stated above, were Arkansas to impose the Arkansas Income Tax on  

income-producing activity described in the Agreement, it would discriminate against the 

instrumentality of another state. However, the Supreme Court of the United States has 

acknowledged two exceptions to the Dormant Commerce Clause, both of which apply to the 

Agreement between the parties. 

 

First, the Court has stated that an exception covers states that go beyond regulation and 

themselves participate in the market to exercise the right to favor their own citizens over others, 

reflecting a basic distinction between states as market participants and states as market 

regulators. See Hughes v. Alexandria Scrap Corp., 426 U.S. 794 (1976) (sustaining against a 

Commerce Clause challenge a Maryland program that purchased junked automobiles, paid a 

bounty for automobiles with Maryland license plates, and imposed more stringent documentation 

requirements on out-of-state processors). A state acts as a market regulator, as opposed to a 

market participant, when it governs private economic relationships. White v. Massachusetts 

Council of Const. Employers, Inc., 460 U.S. 204 (1983). 

 

Second, the Court has stated that it is hesitant to apply its standards dormant Commerce Clause 

scrutiny “where a local government engages in a traditional government function.” Department 

of Revenue of Ky. v. Davis, 553 U.S. 328 (2008). The State of Kentucky did not engage in 
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unconstitutional discrimination against interstate commerce when it exempted the interest on its 

bonds from residents' taxable income while taxing the interest earned on the bonds of other 

states. Id. In reaching that conclusion, the Court reasoned from United Haulers that “a 

government function is not susceptible to standard dormant Commerce Clause scrutiny owing to 

its likely motivation by legitimate objectives distinct from the simple economic protectionism the 

Clause abhors.” Id. Kentucky's tax exemption of Kentucky bond proceeds favored a traditional 

government function listed in United Haulers—“protecting the health, safety, and welfare of 

citizens”—without any differential treatment favoring local entities over substantially similar 

out-of-state interests. Id.  

 

The facts you have provided evidence that the State of Arkansas was acting as a market 

participant when ADFA entered into the Agreement with the . Your client’s scope 

of activities, as identified in your letter and in the Agreement between the parties includes 

“collecting monthly payments, administering tax and insurance escrows, maintaining records of 

payments received and amounts due, sending payment coupon books (or electronic reminders) to 

homeowners, and remitting principal and interest to the investors (owners) of mortgage-backed 

securities formed by the mortgage loans” and “the right to effectuate foreclosure or other 

conversion of the ownership of the property subject to the [m]ortgages.” However, nothing in the 

Agreement regulates the private economic relationships of non-parties to the Agreement who 

engage in those activities.  

 

The facts you have provided also evidence that the State of Arkansas was engaging in a 

traditional government function. The Arkansas General Assembly created ADFA in furtherance 

of the following stated policy: 

 

It is declared to be the public policy and responsibility of this state to promote the 

health, welfare, safety, morals, and economic security of its inhabitants through 

the retention of existing employment and alleviation of unemployment in all 

phases of agricultural business and industrial enterprises, the elimination of the 

shortage of decent, safe, sanitary, and affordable housing for elderly persons and 

persons of low and moderate income, for the development of reliable, affordable, 

efficient, and environmentally compatible sources of energy for all types of public 

and private consumption, for healthcare facilities, for capital improvement 

facilities, and for educational facilities for the benefit of educational institutions 

within the state. 

 

Ark. Code Ann. § 15-5-102(c) (Repl. 2016). Your client’s scope of activities, as identified in 

your letter and in the Agreement between the parties furthers these policies, and therefore is a 

traditional government function. 

 

Therefore, when the parties entered into the Agreement, the State of Arkansas acted as a market 

participant and performed a traditional government function. For these reasons, the Commerce 

Clause does not prohibit the State of Arkansas from imposing the Arkansas Income Tax on 

. 
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B. The Doctrine of Intergovernmental Tax Immunity 

 

What is called the doctrine of “Intergovernmental Tax Immunity” began when the Supreme 

Court of the United States in McCulloch v. Maryland prohibited the State of Maryland from 

imposing a tax upon The Second Bank of the United States. 17 U.S. 316 (1819). Similarly, in 

Pollock v. Farmers' Loan & Trust Co., the Court extended the holding in McCulloch to prohibit 

the federal government from imposing a tax upon “the instrumentalities or property of a state.” 

157 U.S. 429 (1895). The twin decisions of McCulloch and Pollock seemed to stand for an 

uncompromising rule that neither the federal government nor a state could impose a direct or 

indirect tax upon the other. 

 

However, the Supreme Court of the United States has since refined the doctrine. In Graves v. 

People of State of New York ex rel. O’Keefe, the Court sustained a nondiscriminatory state tax 

upon the salary of a federal employee. 306 U.S. 466 (1939). In response to McCullouch’s famous 

sweeping dictum that “the power to tax involves the power to destroy,” Justice Frankfurter stated 

the following in his concurrence: 

 

The arguments upon which McCulloch v. Maryland, 4 Wheat. 316, 4 L.Ed. 579, 

rested had their roots in actuality. But they have been distorted by sterile 

refinements unrelated to affairs. These refinements derived authority from an 

unfortunate remark in the opinion in McCulloch v. Maryland. Partly as a flourish 

of rhetoric and partly because the intellectual fashion of the times indulged a free 

use of absolutes, Chief Justice Marshall gave currency to the phrase that ‘the 

power to tax involves the power to destroy.’ Id., at page 431 of 4 Wheat. This 

dictum was treated as though it were a constitutional mandate. But not without 

protest. One of the most trenchant minds on the Marshall court, Justice William 

Johnson, early analyzed the dangerous inroads upon the political freedom of the 

States and the Union within their respective orbits resulting from a doctrinaire 

application of the generalities uttered in the course of the opinion in McCulloch v. 

Maryland. The seductive cliche that the power to tax involves the power to 

destroy was fused with another assumption, likewise not to be found in the 

Constitution itself, namely the doctrine that the immunities are correlative-

because the existence of the national government implies immunities from state 

taxation, the existence of state governments implies equivalent immunities from 

federal taxation. When this doctrine was first applied Mr. Justice Bradley 

registered a powerful dissent, the force of which gathered rather than lost strength 

with time. 

 

Id.  

 

Further, in South Carolina v. Baker, the Court explicitly overturned the holding in Pollock and 

upheld a federal tax upon the gains derived from interest on bonds issued by the State of South 

Carolina. 485 U.S. 505 (1988). Then, the Court found that a Michigan tax violated the doctrine 

of intergovernmental tax immunity when it favored retired employees of the state and local 

governments of Michigan over retired federal employees. Davis v. Michigan Dept. of Treasury, 

489 U.S. 803 (1989). Importantly, this opinion, as it related to the doctrine of Intergovernmental 

Tax Immunity, is limited to the relationship between the states and the federal government. The 
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Supreme Court of the United States has not defined the doctrine of Intergovernmental Tax 

Immunity to govern the taxing relationships between states, nor has it struck down a 

discriminatory tax imposed upon a state with whom it has established nexus. 

 

However, when the Arkansas Supreme Court adopted the doctrine of Intergovernmental Tax 

Immunity, the Court also went beyond the doctrine as defined by the Supreme Court of the 

United States. The Court in Pledger struck down an exemption from the Arkansas Income Tax 

that was broader for Arkansas retirees than for retirees of the federal government and other state 

governments. Pledger v. Bosnick, 306 Ark. 45 (1991).  

 

[T]he tax discriminates based upon the source of the payment, since the source of 

one payment is the State of Arkansas . . . and the source of the pay to a retiree 

from the civil service of another state is that other state's government, and 

therefore such tax violates . . . the Doctrine of Intergovernmental Tax Immunity. 

 

Id.  

 

Because the Arkansas Supreme Court extended the doctrine of Intergovernmental Tax Immunity 

as applied in Arkansas to govern the relationships between states, the State of Arkansas may not 

impose the Arkansas Income Tax on an instrumentality of another state when an instrumentality 

of State of Arkansas that engages in the same income-producing activity is not also subject to the 

tax. To do otherwise would not contravene Michigan but would contravene Pledger. Therefore, 

because the income of ADFA, an instrumentality of the State of Arkansas, is exempt from tax in 

Arkansas, the doctrine of intergovernmental tax authority, as extended in Pledger, requires that 

the income of  also be exempt from tax in Arkansas.  

 

Because Pledger requires that the income of  be exempt from tax in Arkansas, it is 

not necessary to engage in a full “internal consistency” test in this opinion, as described in 

Comptroller of Treasury of Maryland v. Wynne, 575 U.S. ___, 135 S.Ct. 1787 (2015), though 

note that Arkansas provides that a deduction from net income for any taxes, other than estate or 

property taxes, imposed by the authority of any state. Ark. Code Ann. § 26-51-416 (Repl. 2012). 

As an alternative to the deduction from net income Arkansas law provides the following: 

 

[f]or the purposes of ascertaining the income tax due by an individual resident of 

Arkansas whose gross income includes income derived from property located 

outside the State of Arkansas, or from business transacted outside the State of 

Arkansas, the tax shall first be computed as if all the income of the resident were 

derived from sources within the State of Arkansas, but a credit shall then be given 

on the tax as so computed, for the amount of income tax actually owed by the 

resident for the year to any other state or territory on account of income from 

property owned or business transacted in the other state or territory. However, 

credit shall not exceed what the tax would be on the outside income, if added to 

the Arkansas income, and calculated at Arkansas income tax rates. 

 

Ark. Code Ann. § 26-51-504(a)(1) (Repl. 2012). 
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CONCLUSION 

 

As narrowly applied to the facts set forth in your letter, the State of Arkansas may not impose the 

Arkansas Income Tax upon the . This opinion is based on my understandings of 

the facts set out in your inquiry, as those facts are governed by current Arkansas laws, rules, and 

regulations. Any change in the facts or law could result in a different opinion. 

 

Sincerely, 

 

 

 

 

Chris McNeal, Attorney 

Revenue Legal Counsel 

 




